OVERPAYMENT
RECOVERY POLICY                      Last updated August 2008 

Aims

The aim of this policy is to act as a guide to the administration of Housing Benefit Overpayment recovery and to set out a clear Debt Recovery guide. This protocol should be read in conjunction with Council’s Policy for Administration and Recovery of Overpayments and the Council’s Debt Management Strategy. By doing so the Council: -

· Reduces losses to public funds
· Provides revenue for the Council
· Helps reduce the loss from overpayments
· Deters fraud and error
· Demonstrates commitment to accuracy and provision of a quality service to customers

Overpayments

Introduction

An overpayment of Housing Benefit and/or Council Tax Benefit can occur when there is a change to a claimant’s circumstance, when new information is received which leads to an adjustment or, when a fraudulent claim is identified.

When a benefit payment has been issued to a payee, whether this be the Landlord or claimant, to which they/he/she is not entitled, this results in an overpayment, which may be recoverable.

A recoverable overpayment is generally any overpayment unless it is due to an official error and the claimant, or someone acting on their behalf, could not reasonably have been expected to realise that an overpayment was taking place at the time of payment or upon receipt of any notification relating to the payment.

Actioning Overpayment Recovery

1. Identification and Classification

Accurate and prompt identification of overpayments is important in order to ensure that the moment payment of benefit is discontinued or reduced the chances of successful recovery are maximised. Assessment staff identify overpayments and establish the cause of the overpayment and whether it is recoverable and from whom it should be recovered. There is also a percentage sample monitored by the Overpayment Officer to ensure correctness. 

[N.B. the Council receives subsidy from central government for overpayments so it is important that classification of cause is accurate to ensure correct allocation of subsidy]

2. Decision Making

Correct decision making regarding whether or not there is an overpayment and whether or not it is recoverable is important because there are consequences concerning the rights of claimants and other affected persons. The decision can affect the finances of the Council if it is not recoverable and decisions made and the reasons for them can provide an indication of the levels of fraud and error compared with inefficiency. Whether a recoverable overpayment is recovered is at the discretion of the Council and regard will be given to individual circumstances when deciding whether recovery is appropriate. All recoverable overpayments that are not recovered due to individual circumstances must be authorised by the Head of Service.

3. Official Errors

Official errors are normally not recoverable but an official error does not include circumstances where the claimant, someone acting on their behalf or the person to whom the payment was made caused or materially contributed to the error. 

4. Calculation

A recoverable overpayment is calculated by deducting the amount of benefit that should have been paid for the period in question from the amount of benefit that was actually paid. Any un-cashed/returned cheques or underpayments of benefit are also offset against the overpayment.

Claimants are given the opportunity to provide evidence of any possible underlying entitlement to benefit, which may reduce the overpayment.

5. From whom should the overpayment be recovered

A recoverable overpayment may always be recovered from the person who received the payment. However an overpayment of Housing Benefit can only be recovered from the landlord/agent if it was the landlord/agent who received the Housing Benefit. Overriding this rule is another set of rules which mean the Council must not recover the overpayment from a landlord if the landlord has sent written notification that they suspect an overpayment has occurred and it appears that the claim may be fraudulent or there has been a deliberate failure to report a change and an overpayment has occurred as a result and the Council is satisfied that the landlord has not colluded with the claimant or acted or neglected to act in such ways to cause or contribute to the overpayment.




6. Notification of overpayment

Any person affected by a decision relating to an overpayment must be notified in writing. A notification should be sent out within 2 working days of the decision, clearly stating the reasons for the overpayment and advising the debtor of their rights of appeal.

These letters also provide information as to how the overpayment will be recovered e.g. (ongoing benefit/debtors system) and who to contact regarding any debtor query.

Methods of recovery

1. Recovery from on-going benefit

Where a claimant is still entitled to Housing Benefit the overpayment will normally be recovered from their ongoing benefit entitlement. The Government sets a standard weekly rate that Councils can recover at. This amount can be arranged with consent of the debtor.

Weekly deduction rates change each year and are at four rates: -

(i) For claimants in receipt of income based Job Seekers Allowance or Income Support = standard rate.
(ii) For claimants not in receipt of income support or income based Job seekers Allowance = standard rate plus 50% of any earned income disregards, disregarded regular charitable or voluntary payments war disablement pension or war widows pension if they apply to the claim.
(iii) Fraud overpayment rate if in receipt of income based Job Seekers Allowance or Income Support.
(iv) Fraud overpayment rate plus 50% as described at (ii) if not in receipt of income based Job Seekers Allowance or Income Support

Recovery from ongoing benefit does not preclude the claimant being issued an invoice instead of, or as well as, but this would normally only occur where there is agreement to pay a lump sum or where benefit entitlement is less than the agreed recovery rate.

If a debtor has moved to another Council’s area and is in receipt of Housing Benefit there, a request can be sent to that Council for them to make deductions from the claimant’s ongoing benefit, they will then forward the recovered amounts to Reigate & Banstead Borough Council. Reigate & Banstead Borough Council may also make deductions from a claimant’s ongoing benefit if so requested by another Authority.

The rate of recovery from ongoing benefit will take into account individual circumstances. In cases where a debtor indicates they are unable to pay the standard deduction amount an income and expenditure form will be issued for us to then consider if the debtor is suffering hardship and whether we will consider reducing the weekly recovery amount.

[Note. Following a reduction from ongoing benefit it is the claimant’s responsibility to make up any shortfall to their landlord in order to avoid rent arrears]

7:2 	No ongoing entitlement

If there is no ongoing entitlement the debt is recovered by invoicing. The system default is for this to happen the day following the creation of the overpayment or termination of any ongoing recovery. 

The invoice will request payment within 21 days. 

If the debtor is unable to pay in full it is possible to make alternative arrangements. 




7:3 	Other options for recovery include:-

· Arrears of Housing Benefit entitlement payable
· Recovery from payments made to a landlord (but see also section 5 and 12)
· Deductions from other Social Security payments
· Recovery from a landlord via another tenant’s entitlement – blameless tenant. 

In each case the assessing officer is to consider the most appropriate method and rate of recovery in respect of an individual case but in most instances deductions to Housing Benefit entitlement will usually be the preferred method of recovery. In the event that this method is not available, preferred or discontinues other options may be considered see section 13. The Overpayment Officer may also decide that an alternative method is more effective and will pursue this. 

8 Methods of Payment

It is essential to provide flexible and convenient methods of payment. At present the Council can accept payment by the following means:-
· At any Bank 
· By Post 
· At the Council using cheque or cash (although cash is not a preferred method)

Non payment

If payment or an arrangement for payment is not made a reminder is issued 21 days after the issue date of the invoice.
If payment or arrangement for payment is not made within 14 days of the reminder being sent a final demand will be issued requesting payment be made immediately. Supporting letters are sent with these reminders and final demands advising that the notice should not be ignored and the matter addressed before further action is taken.


Arrangements

If the debtor cannot pay the overpayment invoice in full then he/she is encouraged to make immediate contact so that a mutually acceptable repayment arrangement can be made.

Each case will be considered on its own merits taking the amount due, personal circumstances and financial circumstances into account. 

Debt recovery is managed by Financial Services and they have the option to pursue their own methods of case consideration or to issue an Income and Expenditure form and ask the Benefits Service to evaluate the returned form.

There are no rules limiting the maximum amount that can be asked for. The aim is to agree a realistic arrangement to collect unpaid debts within a reasonable time, preferably within the same financial year, without the need for more serious recovery action.

Once the arrangement is agreed an amended invoice will be issued, the revised demand will show the new details to facilitate payment.

All payment arrangements are reviewed six-monthly. If agreement is reached via an Income and Expenditure form then the review period may differ.

Monitoring Arrangements

If the claimant defaults on their arrangement a reminder or final notice, whichever is appropriate, will automatically be issued. When a final notice is issued the instalment plan/arrangement is cancelled and the debtor is asked to make payment in full. All arrangements are manually monitored on a monthly basis.



Further Recovery Action

Where a payment has not been made or not made in accordance with an arrangement further action will be made based on the circumstance of each case. This would include:-

· Recovery via other Social Security Benefit
· Recovery from Housing Benefit paid in another area
· Recovery from landlord cheques*

[*  where an overpayment is recoverable from a landlord and payment has not been made within 4 weeks of the invoice the debt can be deducted from the next Housing Benefit cheque(s). The overpayment will be reclaimed from the landlords first named tenant and then the second and so on until the amount is recovered. These tenants are identified as “blameless” and the landlord cannot seek to recoup these monies from blameless tenants, their rent liability has been discharged to the full amount of their Housing Benefit.]

· Court [recovery via the courts may mean additional costs are incurred by the debtor.
· Sequestration – in cases where amount owed is £1,500 or more the Council can apply to have the Debtor sequestrated
· Bankruptcy
· Charging Order (debts exceeding £1,000)
· Bailiffs (via Warrant of Execution)

Change of address and “gone away”

If correspondence is returned undelivered or marked ‘gone away’ or similar, and a forwarding address is not known, every effort is made to find a new address for the debtor. The Council will make all legally allowable checks on different records and systems to trace the individual and so continue to recover the debt. 

Where an individual has not been traced, where possible periodic checks may be made with the aim of continuing debt recovery.

9 Authorisation for non-recovery of debt (see also Overpayment and Recovery Policy)

Prior to any debt being deemed as ‘not to be recovered’ the member of staff dealing with the overpayment must complete a write off or unrecoverable overpayment authorisation form. [Write off forms are where there is a debt which is to be written off, unrecoverable overpayment forms are for where the overpayment unrecoverable (e.g. due to LA error) or where the overpayment is not a true overpayment (paper op). The form requires written confirmation of the reasons for non-recovery. The form is signed by the Head of Revenues & Benefits (or Senior Officer in HRB’s absence). Refer to the Financial Practice Note – A0009 Cash and Debt Management Principles as to authorisation for write off levels. 

Each case for write off will be considered on its individual merits but such cases could include:-

· Terminal illness or severe medical conditions
· Financial hardship
· Mental illness or age of debtor
· Whereabouts of debtor unknown after exhausting all legal methods of detection
· Debt is too old to be recovered and is barred by statue
· Debtor has been declared bankrupt
· Debtor is deceased and has left no estate or inadequate estate
· Debt is uneconomic to recover

Even though a debt has been written off it may be resurrected if circumstances change so that normal recovery can occur. This is particularly likely to happen where an untraceable debtor reclaims benefit or otherwise comes to the attention of the Council.

Strategy for Collection of Historic Debts

The methods of recovery to be used are as outlined in the main policy. Where no recovery action or payment action has occurred within last two years, outstanding overpayments will be identified from reports and a further attempt at recovery made by contacting the debtor with an explanatory letter which will in effect duplicate the original notification (carrying no further appeal rights). Should the debt prove to be incorrect, unsubstantiated or unrecoverable then it will be recommended for write off.

Recovery of Excess Council Tax Benefit

The recovery of excess Council Tax benefit will be made through the claimants council tax account but the Service may request DWP Debt Management Service to enact recovery when the debtor is in receipt of a prescribed benefit and is no longer liable for Council Tax in this authority’s area.
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